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Amendment No. 2 modified Conditions 15, 16 and 79 of HPP’s site certificate to remove
former general partner J.R. Simplot Company (“Simplot”) as a co-guarantor in Condition 15 and
to add Idaho Power Company (“IPC”) in Simplot’s place. In the same document, the Council
approved the withdrawal of Simplot as a partner in HPP.?

In HPP’s original site certificate the Council imposed a $8.2 million guaranty requirement
in Condition 15 in order to ensure HPP’s financial ability to retire the project when necessary, as
required under the Council’s financial assurance standard, OAR 345-022-0050. With the
changes approved in Amendment No. 2, the guarantors now are TransCanada PipeLines Ltd.
(*TCPL”), Ida West Energy Company (“Ida West”) and IPC. Similarly, in issuing Amendment
No. 1 for compliance with the carbon dioxide emissions standard, the Council imposed a second
guaranty requirement in Condition 1. This guaranty, also from TCPL, Ida West and IPC, is to be
in the amount necessary to cover all HPP obligations under the “monetary path” for compliance
with the carbon dioxide emissions standard.

In lieu of a guaranty, Conditions 1 and 15 authorize the site certificate holder to meet its
financial obligations through providing irrevocable letters of credit. The terms of such letters,
and the identity of the issuer, are subject to Council approval, not to be unreasonably withheld.

B. Procedural History

B.1  Transferees’ Request
The Transferees submitted their request for transfer of the HPP site certificate to the
Council on January 21, 2000.

B.2  Notice

In early January, HPP notified the Council that the Transferees would be submitting its
request on January 21, 2000. The Council scheduled an information hearing on the request as
part of the Council’s agenda for its January 28, 2000, meeting. Because the Council mailed the
agenda on January 20, 2000, it did not indicate on the agenda who the Transferees were.

Pursuant to OAR 345-027-0100(8), the Council mailed notice on January 21, 2000, of its
receipt of the application for the transfer to all persons on the Council’s general mailing list and
persons on the special mailing list for the HPP facility. That notice specified that the
informational hearing would be held at the Council meeting on January 28, 2000, and that

persons could submit comments in writing to the Council until the end of the day on February 4,
2000.

B.3  Informational Hearing

The Council conducted the informational hearing during its general meeting on January
28, 2000. Pursuant to OAR 345.027-0100(9), the informational hearing was not a contested case
hearing.
/

? Pursuant to Condition 13 of HPP's site certificate, the Council did not treat this approval as an
amendment request, but incorporated it in the Final Order for Amendment No. 2.
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It was not clear in Conditions 16 and 79 that the $800,000 annual commitment was a minimum,
rather than an absolute, amount.

The Council agreed to Calpine’s requests for clarification. The Council addresses
Calpine’s proposed changes in Section D below.

. General Findings of Fact Related to the Request to Transfer the Site Certificate

C.1  Description of the Proposed Transfer

According to the request for transfer of the site certificate HPP in October 1999 solicited
bids from parties potentially interested in purchasing the general partnership rights of HPC and
TCPL Hermiston to construct, operate and own the Project. From a list of several responses,
HPP selected a small group of finalists. As several of the bids appeared both substantial and
attractive to HPP, in December 1999, HPP notified the Council’s staff in the Office of Energy of
the potential, pending transfer. The finalists submitted revised bids, and on January 12, 2000,
HPP selected Calpine as the winning bidder.

The Transferees are the wholly-owned subsidiaries of Calpine. Calpine incorporated
them on January 19, 2000, for the specific purpose of becoming the new general partners of HPP.
The Transferees and Calpine are Delaware corporations.

The Transferees included in their request a notarized declaration from the current
President of HPC attesting that, upon Council approval and satisfaction of other unrelated
conditions to closing, Transferees would have full rights to the Project. In addition, the request
to transfer the site certificate indicates that the Transferees, HPC and TCPL Hermiston, intend to
enter into a written agreement for the transfer of the partnership interests (the “Agreement”). The
Agreement will provide for the transfer to Transferees of 100 percent of the general partnership
interests of HPC and TCPL Hermiston, contingent upon Council approval.

C.2  Request for Council Approval
The Council’s rules governing site certificate transfers provide:

A transfer of ownership requires a transfer of the site certificate when the
person who will have the legal right to possession and control of the site or
the facility does not have authority under the site certificate to construct,
operate or retire the facility; OAR 345-027-0100(1)(a).

The transaction proposed here is a “transfer of ownership” from HPC and TCPL
Hermiston to Transferees. As a result of this transfer, Transferees will become the new general
partners of HPP and thus acquire the legal right to possession and control of the Project’s site and
facility. However, Transferees will not have authority under the current site certificate to
construct, operate or retire the facility because the Council issued the site certificate based upon a
specific review of the technical, managerial and financial strength of HPC, TCPL Hermiston and
their parent entities. Therefore, OAR 345-027-0100(1)(a) requires Transferees to submit for the
Council’s approval a request to transfer the site certificate for the Project.

OAR 345-027-0100(10) directs the Council to approve a transfer if the Transferees meet
the following standards:
/
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Transferees’ Expertise. Calpine is a major independent power company engaged in the
development, ownership and operation of power generation facilities and the sale of electric
energy. Transferees thus have a store of in-house expertise to draw upon in their management of
Project construction and operation. In their request, the Transferees identified the qualifications
of personnel who will have the responsibility for selecting and supervising the Transferees’ line
managers, who will be directly involved in Project construction and operation.

Transferees’ Power Facility Development History. Calpine owns a substantial interest in
25 operating gas-fired power plants in the United States and is the operator of 16 of these. In all,
these plants represent 3,384 MW of generating capacity. Calpine is the sole (or in three cases, a
major) interest holder in 10 more plants currently under construction, representing an additional
4,535 MW of generation. Calpine played a key role in successfully developing and permitting
each of these projects. Calpine has developed and now operates 19 geothermal power plants
with a total of 888 MW of generating capacity. The Council knows of no serious regulatory
problem, mandatory stop work order or license revocation in Calpine’s development,
construction and operation experience.

Conclusion. The Council finds that the transfer to Transferees of the partnership
interests of TCPL Hermiston and HPC will not have an adverse impact on HPP’s ability to
construct and operate the proposed facility; therefore, approval of the transfer to Transferees
satisfies the requirements of OAR 345-022-0010(1).

b. Applicant Qualification and Capability, OAR 345-022-0010(2
The Council may base its findings under section (1) on a rebuttable
presumption that an applicant has organizational, managerial and technical
expertise, if the applicant has an ISO 9000 or ISO 14000 certified program
and proposes to design, construct and operate the facility according to that
program.

Discussion: This subsection does not impose a requirement; rather, it provides a
rebuttable presumption of the managerial and technical expertise upon which an applicant could
rely. Calpine itself is not ISO 9000 or ISO 14000 certified, so it cannot rely on this subsection.
However, the Council takes note of the fact that Siemens-Westinghouse and Nooter/Eriksen,
Inc., whom Calpine identified as the contractors that will construct the turbines and heat recovery
steam generator, respectively, are each ISO 9000 certified.

Conclusion. The Council finds that the Transferees did not request a rebuttable
presumption of expertise based on OAR 345-033-0010(2).

c. Third-Party Services and Permits, OAR 345-022-0010(3)

If the applicant does not itself obtain a state or local government permit or
approval for which the Council would ordinarily determine compliance but
instead relies on a permit or approval issued to a third party, the Council, to
issue a site certificate, must find that the third party has, or has a reasonable
likelihood of obtaining, the necessary permit or approval, and that the
applicant has, or has a reasonable likelihood of entering into, a contractual or
other arrangement with the third party for access to the resource or service
secured by that permit or approval.

6 FINAL ORDER TO TRANSFER THE HPP SITE CERTIFICATE February 24, 2000






O o0~ th W~

accepted the guaranty and imposed the guaranty requirement in Condition 15. Conditions 16
and 79 relate to the implementation of the guaranty.

In connection with Amendment No. 2, the Council reviewed the financial strength of
TransCanada Pipeline, Ltd., Ida West Energy Company and Idaho Power Company and
concluded that they have the requisite financial strength to meet this standard. The guaranty was
identified as “Amended Exhibit A.”

In connection with their transfer request, the Transferees requested Council approval to
meet the financial assurance standard through Condition 15 by submitting a guaranty identical in
form to the one previously approved by the Council. Transferees proposed Calpine as the
Guarantor.

The Council is not prepared to accept a simple substitution of Calpine as the Guarantor
because its review showed significant differences between Calpine and Idaho Power Company,
one of the current Guarantors. The most apparent difference is the ratings assigned the debt of
the two companies. Idaho Power Company has a composite debt rating of “Al1.” Calpine has a
composite debt rating of “BB1.” This difference alone shows that a guaranty from Calpine is not
of “comparable security” to the guaranty offered by Idaho Power Company. The rating agencies
(Moody’s, Standard & Poor’s, and Fitch’s) showed small differences between their ratings, but
were consistent in the difference between the two entities.

The Council found, in addition, Calpine has a debt to equity ratio of approximate 2.5 to 1,
while Idaho Power Company has a debt to equity ratio of approximately 0.9 to 1. As a regulated
utility Idaho Power Company has a more stable cash flow and provides a better opportunity to
predict the probability of performance on a guaranty than Calpine does at this time.

While the Council notes the differences in a guaranty from Calpine compared to Idaho
Power, the Council does not think that Calpine is uncreditworthy. In fact, Calpine has a
satisfactory credit standing in the marketplace.

With the original guaranty, the Council was concerned about the risk from potential
unforeseen events over the approximately 10 years it will take for Calpine to establish a fully-
funded retirement fund, as required by Conditions 16 and 79. In response to comments by staff
of the Office and members of the Council at the informational hearing, Calpine proposed to
strengthen the guaranty in the comments it submitted as part of the public comment period on
February 4, 2000.

Calpine’s proposed modification of the guaranty allows the Council to accept the
guaranty of Calpine with a reasonable assurance that an unforeseen deterioration of Calpine’s
creditworthiness would not jeopardize the restoration funding of the HPP site. Under Calpine’s
proposal, the Council will have the ability to protect against the development of currently
unforeseen events by adding a provision for the replacement of the guaranty with a letter of credit
(LOC) through a trigger tied to a deterioration of Calpine’s credit standing. The provision also
requires timely notice by Calpine in the event of a downgrade while Calpine is still able to
provide a suitable LOC.
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The transferee is lawfully entitled to possession or control of the site or the facility
described in the site certificate;

Discussion. The Transferees submitted a declaration from the current President of HPC
stating that if the Council approves the transfer and other unrelated closing conditions are
satisfied, Transferees will acquire full, exclusive rights to possession and control of the Project
and its site.

Conclusion. The Council finds that approval of the transfer to Transferees satisfies the
requirements of OAR 345-027-0100(10)(b).

C.2.5 Agreement to Comply with the Site Certificate OAR 345-027-0100(10)(c)
[The Council must find that:]

The transferee agrees to abide by all the terms and conditions of the site certificate
to be transferred as determined by the Council; and

Discussion. In their request to transfer the site certificate, the Transferees have indicated
their intention of abiding by the terms and conditions of the site certificate, as modified to reflect
the transfer.

Conclusion. The Council finds that the proposed transfer will not alter HPP’s
compliance and/or ability to comply with the site certificate and that the transfer meets the
requirements of OAR 345-027-0100(10)(c).

C.2.6 Other Statutes, Ordinances and Council Rules OAR 345-027-0100(10)(d)
[The Council must find that:]

(d) The facility complies with the statutes, local government ordinances and
Council rules in effect on the date of the Council’s order that the Council
decides should apply to the transferred facility based on the transferee’s
consent or upon a clear showing of a significant threat to the public
health, safety or the environment. In the order, the Council shall include
any new or amended site certificate conditions necessary to assure
compliance with these statutes, local government ordinances and Council
rules.

Discussion. The Transferees have not proposed to apply any statutes, local government
ordinances and Council rules in effect on the date of the Council’s order other than those
specified in OAR 345-027-0100. The Council has not identified any significant threat to the
public health, safety or the environment that requires the Council to impose other conditions.

Conclusion. The Council finds that the Transferees have not proposed to apply any
statutes, local government ordinances and Council rules in etfect on the date of the Council’s
order other than those specified in OAR 345-027-0100. The Council does not find that there is
significant threat to the public health, safety or the environment that requires the Council to
impose other conditions.

/
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commencing construction and if calculations pursuant to Condition 4(d)
demonstrate that the site certificate holder must increase its monetary path
payments, the site certificate holder shall increase the letter of credit
sufficiently to meet the adjusted monetary path payment requirement within
the time required by Condition 4(d). The site certificate holder may reduce
the amount of the letter of credit commensurate with payments it makes to
the Oregon Climate Trust.

The calculation of 1998 dollars shall be made using the US Gross
Domestic Product Deflator for Total Non-Residential Fixed Investment, as
published by the US Department of Commerce, Bureau of Economic
Analysis, or any successor agency (“the index”). The amount of the letter of
credit shall increase annually by the percentage increase in the index and shall
be pro-rated within the year to the date of disbursement to the Oregon
Climate Trust. If at any time the index is no longer published, the Council
shall select a comparable calculation of 1998 dollars. The letter of credit
shall not be subject to revocation prior to disbursement of the full monetary
path payment requirement, including any adjusted monetary path payment
requirement. The terms of the letter of credit and identity of the issuer shall
be subject to approval by the Council, which approval shall not be
unreasonably withheld.

Discussion. For the reasons discussed in section “C.2.3” above, the guaranty is sufficient
to satisfy the requirements of the monetary path payment requirement for security.

Conclusion. The Council adopts Condition 1 as the Transferees proposed, with an
editorial note that the reference to the guaranty document should read “Amended Exhibit B-2.”

Condition 15. The Transferees originally proposed to substitute Calpine as the guarantor
in Condition 15. Calpine proposed on February 4, 2000, to amend Condition 15 to add a trigger
that gives the Council the option of demanding a letter of credit in place of the guaranty if
Calpine’s credit rating falls below BB, as rated by Standard and Poor’s and Moody’s.

Then, during the Council’s decision meeting on February 23, 2000, Calpine also
requested that the Council clarify Condition 15 to address the possibility that Calpine might have
partially funded the retirement fund at a time it might be required to provide a letter of credit
because of a drop in its debt rating. Calpine’s February 4, 2000, proposal only identified the full
amount of the retirement fund as Calpine’s obligation in that case. Calpine’s wanted to clarify
that, if it has to provide a letter of credit in lieu of its guaranty because of a drop in its debt rating,
the letter of credit would be for the unfunded portion of the retirement fund. The following
condition incorporates all changes proposed by the Transferees and Calpine.

(15)  Prior to commencement of construction, the site certificate holder
shall submit to the State of Oregon through the Council, a guaranty
substant1a1]y in the form of Amencled Exhibit A executed by :PPaHSGaﬂ-&d-&

Gempaﬂy Calgme Cogoratlo in the arnount of $8 202,000 (m 1995 dollars)
The calculation of 1995 dollars shall be made using the index set forth

below. Thesitecertificate-holder-may-offerto-substitute-thesuaranty-of-a
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proposal for Condition 15. In its testimony before the Council on February 23, 2000, Calpine
also requested clarification in Conditions 16 and 79 that it could contribute to the retirement fund
in larger increments than the minimum required by the conditions if it chose to. It was not clear
in Conditions 16 and 79 that the $800,000 annual commitment was a minimum rather than
absolute. The following condition incorporates all changes proposed by the Transferees and
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Calpine.

(16) This condition shall apply only #while the site certificate holder
satisfies Condition 15 with a guaranty instead of a letter of credit. Hthe-site
” bold Fios Condition L5 with ol Foseoilsh il :

Starting with the first year of commercial operation, the site certificate holder
shall establish a retirement fund and begin making asseal-commitments to
the fund in the amount of $800,000 (or more if the site certificate holder
chooses) in the form of a letter of credit, esperformance bond, or cash
(“annual commitments”). The terms of the security and identity of the issuer
shall be subject to approval by the Council, which approval shall not be
unreasonably withheld. Such annual commitments shall continue until the
total security in the retirement fund reaches $8,202,000 (in 1995 dollars) in
no event later than 10 years from the date of commercial operation. The
calculation of 1995 dollars shall be made using the U.S. Gross Domestic
Product Deflator for Total Non-Residential Fixed Investment, as published
by the U.S. Department of Commerce, Bureau of Economic Analysis, or any
successor agency ("the index"). After the security in the fund reaches
$8,202,000 (in 1995 dollars), the fund shall increase annually by the
percentage increase in the index. If at any time the index is no longer
published, the Council shall select a comparable calculation of 1995 dollars.
In the event the security in the retirement fund is less than $8,202,000 in
(1995 dollars) at the time the site certificate holder notifies the Council of its
intent to retire the facility, the annual commitments to the retirement fund
shall be adjusted so as to assure that the total security in the funds is
$8,202,000 (in 1995 dollars) at the time of retirement. the site certificate
holder shall describe the status of the fund in the annual report submitted to
the Council. All funds received by the site certificate holder from the salvage
of equipment or buildings shall be committed to the restoration of the facility
site, to the extent necessary to fund the approved restoration.

(79) This condition shall apply only i#while the site certificate holder
satisfies Condition 15 with a guaranty instead of a letter of credit. H-the-site
£ hold efin (vt S ki ] E crodic_the.] c
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Conclusion. The Council adopts the appropriate conforming name and address changes
to Second Amended Exhibit A and Amended Exhibit B-2, which are attached.

Guaranty Changes. In its comments on February 4, 2000, Calpine further proposed to
add a new section to Second Amended Exhibit A at (10) and to amend Section 13. It proposed
that the Council re-number sections to reflect the insert.

SECTION 10. If at any time during the term of this Guaranty Guarantor’s long-term
senior unsecured debt is rated below “BB” or its equivalent by S&P and Moody’s,
Guarantor shall provide EFSC with written notice thereof within five (5) business
days. Within thirty (30) calendar days of receipt of such notice, EFSC may, by
providing written notice to Guarantor, request that IHIPP or Guarantor provide a letter
of credit to replace this Guaranty. Within five (5) business days of receipt of such
notice from EFSC, Guarantor shall provide or cause HPP to provide a letter of credit
pursuant to Condition 15 of the site certificate for the Project. Upon delivery of such
letter of credit by HPP or Guarantor in form and substance satisfactory to EFSC, the
obligations and liabilities of Guarantor under this Guaranty shall terminate as
provided in Section 14.

SECTION 1011, #**
SECTION 1112, ***
SECTION 1213. #*x*

SECTION 4214. The obligations and liabilities efeaeh-of the Guarantors under this
Guaranty shall terminate (subject to automatic reinstatement under Section 4) on the
earlierearliest of the date on which (a) the Guaranteed Obligations have been paid and
performed in their entirety, and-(b) the security for the retirement fund required under the
site certificate for the Project reaches $8,202,000 (in 1995 dollars calculated using the
index referred to in the site certificate for the Project relating to the calculation of the
retirement fund amount), or (c) the letter of credit described in Section 10 is delivered to
EFSC.

SECTION 1415, ##*
SECTION 1516. ***
SECTION 1617. ***
SECTION 1718, ***
SECTION 1819, ***

Discussion. These changes conform the guaranty with the changes in the site certificate
conditions. Further, in recognition that corporations change names and structure over time, the
Council inserts “or their successors” to follow the designation of S&P and Moody’s.

Conclusion. The Council adopts new Section 10 and amends the original Section 13 to
conform with its amendments to Condition 15. It further renumbers the sections to reflect the

insertion on a new section at 10, adds the phrase “or their successors” following “Moody’s” in
new Section 10, and conforms internal references among conditions.

Ministerial Changes. Beginning with these amendments, the Council will note at the
end of each condition it amends the number of the amendment. This will make it easier to track
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