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Background and Context of this Report

On 12/21/21, the Honorable Michael W. Mosman, U.S. District Judge for the United States District Court
for the District of Oregon, Portland Division, entered an order appointing me, Dr. Debra Pinals, as a
Neutral Expert in granting a Stipulated Motion from defendants at the Oregon Health Authority (OHA)
and the Oregon State Hospital (OSH) and plaintiffs Jarrod Bowman, Joshawn Douglas-Simpson, Disability
Rights Oregon, Metropolitan Public Defender Services, Inc., and A.J. Madison. The Court’s order
consolidates two cases, Bowman et al v. Matteucci et al (Case Number: 3:21-cv-01637-MO) and Oregon
Advocacy Center et al v. Mink et al (Case Number: 3:02-cv-00339-MO) and identifies Mink as the lead
case. Through this consolidation, the Bowman case was reassigned from the Honorable Marco A.
Hernandez to Judge Mosman.

Judge Mosman’s order stipulates further that OHA enter into a contract with the Neutral Expert and
provide any needed information to her. The Court ordered that the Neutral Expert should “make
recommendations to address capacity issues at the Oregon State Hospital.” The order delineates that
the first report from the Neutral Expert include “suggested admissions protocol that addresses the
admission of patients found unable to aid and assist in their own defense under ORS 161.370 (.370
patients) as well as patients found to be Guilty Except for Insanity (GEI patients).” The Court further
ordered a second report by the Neutral Expert to include “a short report and recommendations for a
proposed long-term compliance plan for OSH.”

After considerable work with the parties | submitted my First Report (dated 1/30/22) and then my
Second Report (dated 6/5/22) to the Court. My Second Report contained several long-term
recommendations. Subsequent to submitting that report, the Court ordered my ongoing appointment
accompanied by periodic update reports. With Judge Mosman’s authorization for a brief extension of
the initially ordered deadline, this report represents my Third Report as the appointed Neutral Expert in
this matter.

Background and Summary of the Two Consolidated Cases

As reviewed in my prior reports, the following background is provided for context in this matter. In
2002, Oregon Advocacy Center, now known as Disability Rights Oregon (DRO) filed a civil rights lawsuit
against the state of Oregon alleging that the state was failing to timely admit individuals found
incompetent to stand trial (Unable to Aid and Assist) who were ordered to Oregon State Hospital (OSH)
for competence to stand trial restoration. The ruling out of the Ninth Circuit (OAC v. Mink) found on
behalf of plaintiffs that the state was out of compliance and must admit these individuals within seven
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(7) days. In June 2019, after the state had fallen out of compliance, the Court compelled the state to get
in compliance with Mink within 90 days. Although the state met its burden at the time, compliance with
became challenging once again with the pandemic creating other barriers. The state filed a motion
requesting greater latitude in admitting individuals found Unable to Aid and Assist to mitigate the
spread of COVID-19. That motion was granted, and DRO appealed to the Ninth Circuit Court of Appeals.
The Ninth Circuit issued an order vacating the modification but also sought review by the District Court
Judge. In December 2021, the parties entered an interim settlement agreement that involved the
appointment of a Neutral Expert to provide recommendations.

In November 2021, plaintiffs Jarod Bowman and Joshawn Douglas-Simpson brought action against the
OSH and Oregon Health Authority (OHA) (plaintiffs were later joined by Metropolitan Public Defender)
for failure to timely admit these individuals adjudicated Guilty Except for Insanity (GEl) by the
Multnomah County Circuit Court, after the Honorable Nan Waller had ordered them to OSH for
treatment, without unreasonable delay. The plaintiffs remained, however at the Multnomah County
Detention Center for months (plaintiff Bowman for nearly eight months, and plaintiff Douglas-Simpson
for nearly six months) after the commitment order was issued. Plaintiffs alleged a violation of their
substantive due process rights and filed a motion for a Temporary Restraining Order asking for plaintiffs
to be transported to OSH within seven days of the order. The defendants argued that a lack of space at
OSH, in part related to the need to timely admit individuals in the Aid and Assist process, contributed to
the delays in admitting the patients. The Court granted the plaintiffs’ motion for a Temporary
Restraining Order, noting that “The Mink injunction does not address the relative priority of aid-and-
assist patients and GEl patients...” noting that “any prioritization stems from Defendant’s failure to
provide the funds, staff, and facilities necessary to satisfy the constitutional rights of both groups. When
satisfying constitutional guarantees, Defendants cannot rob Peter to pay Paul.” In that opinion, The
Honorable Marco A. Hernandez, United States District Court Judge, did agree with the defendants that a
consolidation of the Mink and Bowman cases may make sense. As noted above, after the decision about
the Temporary Restraining Order regarding the two specific plaintiffs, and at the time of the
appointment of the Neutral Expert, the P entered an interim agreement that no individuals found GEI
would wait longer than four months for admission to OSH.

Qualifications to Perform this Consultation

My qualifications to render opinions as the Neutral Expert were described in my first report. In summary
of that experience, | have worked for almost twenty-five years as a clinical and academic and forensic
psychiatrist, and over twenty years functioning in state and local level administrative leadership,
management, policy development, clinical treatment, forensic evaluation, and consultative roles across
several U.S. jurisdictions.

Sources

To help inform the recommendations contained in this report, | reviewed numerous documents, and
exchanged email correspondence with the parties and others. | requested and received data from the
state, and reviewed occasional news coverage on this matter, which are not specifically delineated
below as sources of information. Itis acknowledged that the volume of material reviewed may mean
that some more substantive items may have been inadvertently omitted from the list below. Apart from
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those caveats, to understand the scope of my activities, background documents | have reviewed for this
matter include:

1.

O N W

Mink 0339 Court Order Granting Motion for Stay of Deadlines. Joint Status and 5/9/22 Joint
Status Report;

Mink 0339 COURT Order Consolidating Cases and Appointing Neutral Expert #240, signed
12/21/21;

Bowman 1637 COURT Order Consolidating Cases and Appointing Neutral Expert #21, signed
12/21/21;

Bowman 1637 COURT Notice of Judicial Reassignment from Judge Hernandez to Judge Mosman
#20;

Mink and Bowman Interim Agreement, Filed 12/17/21;

Bowman 1637 PLD Plaintiffs 15 Amended Complaint #22;

January 30, 2022, Neutral Expert First Report; and

June 5, 2022, Neutral Expert Second Report.

In addition, documents | have reviewed in the interim between this report and my prior report include
(but are not necessarily limited to):

1.

Order on Joint Stipulation to Continue Appointment of Neutral Expert, signed by the Honorable
Michael W. Mosman, 6/7/22;
Weekly data from OSH with metrics related to admissions and discharges, currently including
net bed capacity, current census at OSH, OSH Discharge Ready list, and OSH 0.370 Admissions
List;
OSH Forensic Admissions and Discharge Bi-Weekly Report, August 15-28, 2022 and August 29-
Sept 11, 2022;
OSH Forensic Admission and Discharge monthly data dashboards June to August 2022;
Mink & Bowman Monthly Progress Reports from OHA from July 6, August 3, and September 2,
2022;
Handouts from the 6/17/22 A&A Workgroup meeting including:
a. Minutes from 5/20/22;
b. OSH Ready to Place Discharge Data 6/3/22;
c. Aid and Assist Demographic Data 6/8/22; and
d. Copy of OSH Current Census by County LS 2022-05-31;
Materials from the Behavioral Health (BH) Mandated Population Funding Workgroup Meetings
hosted by Ms. Annaliese Dolph, Policy Advisor to House Speaker:
a. Meeting #3: Aid and Assist Cost Models (meeting on 6/10/22):
i. Pinals recommendations 6.5.22; and
ii. Copy of Mandated Caseload Calculator June 2022;
b. Meeting #4: PSRB Services and Cost Models (meeting on 6/24/22):
i. MHS 30 PSRB (GT#) Draft 210921; and
ii. CMHP Services for Forensic and CC Clients;
c. Meeting #5 Models for Civil Commitment (meeting on 7/8/22):
i. Minutes from 6/24/22 meeting;
ii. Commitment Process May 2012;
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iii. MHS 01 System Management (GT#) Draft 210903;
iv. OJD Newsletter with Civil Commitment data; and
v. DRO civil commitment guide with flowchart;
d. Meeting #6 Civil Commitment Cost Models (meeting on 7/22/22):
i. Oregon Civil Commitment Roles and Responsibilities 5/26/22;
ii. Commitment Swim Lanes 7/21/22;
iii. Civil Commitment Dashboard Summary 2021;
iv. WG Agenda and Summary from 7/22/22;
v. Oregon Civil Commitment Process Simple Flowchart;
e. Meeting #7 Mandated Caseload and Funding Alternatives (meeting on 8/5/22):
i. Draft recommendations (due by 9/12/22);
Materials for a Behavioral Health Transformation Meeting hosted by legislative leaders, sent by
Anna Braun, Senior Advisor to the Senate President on 8/17/22, including:
a. T.A.B. Principles 2022 08.17;
988/Mobile Crisis Workgroup Update 8.17.22;
Mandated Population Update 8.17.22;
NAMI 988 Workgroup Summary Slide;
Tackling Administrative Burden Subgroup 8.17.22 BHT Presentation;
f. CCBHC August 17 presentation;
Expedited admissions protocols for forensic patients;
A&A Admissions to OSH by Highest Charge Classification as of 6/27/22;
Notice to Partners 6/27/22, along with attachments including: Final updated Expedited
Consultation for Patients Under Forensic Commitment Revised June 2022;
Plaintiffs Outreach & Training Plan, draft reviewed 6/30/22;
Oregon Council for Behavioral Health (OCBH) Letter to Steve Allen and MH Res Rate
Standardization dated 8/8/19;
2022.6 Summarized feedback from OCBH providers, June 2022;
MH Residential letter to Steve Allen and Team dated 10/8/19;
MH Res Trans Timeline v2 from the Oregon Residential Provider Association (ORPA) from July
2013 to March 2017;
ORPA one pager v2;
SB 295 guide and common violations, sent by Ms. Carla Scott to Judge Nan Waller on 7/26/22;
Document from 7/28/22 summarizing AA funding distribution based on statewide RFA
proposals;
A&A Discharged After More than 1 year at OSH, 8/25/22;
OSH data request for 8.29.2022 federal hearing, 8/25/22;
HB 2308 FAQs;
Expedited Admission Protocol for Civil Admissions;
Community Restoration Program Survey results, received 8/15/22;

® oo o

Forensic Mental Health Evaluators and Evaluation Rules, Division 90, beginning at 309-090-0000;

Letter to stakeholders from Dolly Matteucci and Steve Allen, dated 8/30/22 alerting the
community to the ruling made verbally on 8/29/22 by Judge Mosman; and
Behavioral Health Partner Meeting 9/6/22 PowerPoint presentation.
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| observed two Court hearings that took place related a motion filed by plaintiffs to uphold my prior
recommendations. These took place on 8/16/22 and 8/29/22. Documents reviewed related to those
hearings include:

1.

Case No. 3:02-cv-00339-MO (Lead Case), Case No. 3:21-cv-01637-MO (Member Case),
Unopposed Order to Implement Neutral Expert’s Recommendations, filed by plaintiffs;

Case No. 3:02-cv-00339-MO (Lead Case), Case No. 3:21-cv-01637-MO (Trailing Case), Plaintiff’s
Supplemental Memorandum in Support of Unopposed Motion for Order to Implement Neutral
Expert’s Recommendations, dated 8/26/22;

Case No. 3:02-cv-00339-MO (Lead Case), Case No. 3:21-cv-01637-MO (Trailing Case),
Declaration of Emily Cooper in Support of Plaintiffs’ Supplemental Memorandum, dated
8/25/22;

Case No. 3:02-cv-00339-MO (Lead Case), Case No. 3:21-cv-01637-MO (Trailing Case),
Defendants’ Supplemental Brief Regarding Plaintiffs’ Motion for Order to Implement Neutral
Expert’s Recommendations, dated 8/26/22;

Case No. 3:02-cv-00339-MO (Lead Case), Case No. 3:21-cv-01637-MO (Trailing Case),
Declaration of Carla Scott, executed 8/25/22; and

Case No. 3:02-cv-00339-MO (Lead Case), Case No. 3:21-cv-01637-MO (Trailing Case),
Declaration of Derek Wehr, executed 8/25/22.

This hearings resulted in the following orders by Judge Mosman:

e Bowman Opinion and Order, Case No. 3:02-cv-00339-MO (Lead Case), Case No. 3:21-cv-
01637-MO (Trailing Case), signed by Judge Mosman 8/16/22; and

e Case No. 3:02-cv-00339-MO (Lead Case), Case No. 3:21-cv-01637-MO (Member Case), Order
to Implement Neutral Expert’s Recommendations, signed by The Hon. Michael W. Mosman
on 9/1/22.

To inform my work | also spoke with and heard numerous individuals, attended meetings and continued
to incorporate broad perspectives. To briefly summarize my work for this three-month period, | will not
include a list of all individuals at each meeting. As in my prior reports, however, | would like to gratefully
acknowledge the robust participation of the stakeholders with whom | have had the privilege of
connecting.

Regular/semi-regular meetings during this interim period from my prior report including the following
meetings and discussions:

1.
2.

Periodic meetings with Judge Mosman;
Periodic meetings with OHA staff Mr. Cody Gabel for coordination of my activities and with staff
from OSH including Mr. Scott Hillier and Mr. Derek Wehr regarding data requests;
Weekly or bi-weekly meetings with OHA, OSH, DRO and MPD representatives and leaders both
separately and together. In addition, | met with staff from these agencies at various points in
this interval period.

a. From OHA, OSH, the weekly/bi-weekly leadership meetings have largely included:

i. Steve Allen, Director of Behavioral Health, OHA
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ii. Dawn Jagger, Chief of Staff, OHA

iii. Dolores Matteucci, OSH Superintendent-CEO
b. From Oregon Department of Justice (DOJ):

i. Carla Scott, DOJ Special Litigation Unit Counsel

ii. Sheila Potter, Deputy Chief Counsel, Special Litigation Unit, Oregon DO)
c. From Disability Rights Oregon (DRO), Emily Cooper, Legal Director
d. From MPD as plaintiff party, Jesse Merrithew of Levi Merrithew Horst PC

Huddles with OHA, OSH, DRO, and OJD leadership. OJD leadership with whom | met included:

a. State Court Administrator Nancy Cozine
b. Judge Nan Waller, Multnomah County
c. Debra Maryanov, Senior Assistant General Counsel

| spent time attending several meetings primarily to focus on the plan to implement the
recommendations made in my Second Report and to track progress toward compliance. Examples of
these included meeting with or attending the following:

LN R WN

11.
12.
13.
14.

OHA leaders of the Intensive Services Unit regarding the recent RFA to support individuals in the
community with Aid and Assist needs regarding the issuance of the recent RFA, on 6/8/22;
Aid & Assist workgroup meeting on 6/17/22;

OSH and OHA representatives regarding discharge planning processes on 6/24/22;

Ms. Heather Jefferis, Executive Director of OCBH, on 7/11/22;

OHA representatives regarding community navigator strategic planning, on 7/13/22;

OHA representatives regarding jail review process on 7/20/22;

AOCMHP meeting on 7/28/22 at the invitation of Ms. Cherryl Ramirez;

OHA representatives regarding juvenile forensic services in Oregon on 8/1/22;

OSH representatives regarding Forensic Evaluation Services (FES) on 8/3/22, 9/13/22 and
9/14/22;

. OHA representatives with DRO’s Emily Cooper to discuss community-based restoration services

on 8/10/22;

OSH representatives to discuss hospital level of care considerations on 8/25/22;

OHA, OSH, DRO, and MPD to discuss Town Hall Preparation for 9/6/22;

Legislative workgroup meetings on the Forensic and Civil Committed Populations;

OHA Town Hall facilitated by Pat Allen, Director, OHA, to discuss Judge Mosman’s Order of
9/1/22;

In addition to the above, | attended two court hearings in Judge Mosman’s court through a videolink,
one on 8/16/22 and one on 8/29/22.

Glossary of Acronyms and Terms Used in this and Prior Reports

A&A or AA: Aid and Assist

CCOs: Coordinated Care Organizations

CCBHCs: Certified Community Behavioral Health Clinics
CFAA: County Financial Assistance Agreements
CMHPs: Community Mental Health Programs
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DOJ: Department of Justice Oregon

DRO: Disability Rights Oregon

FES: Forensic Evaluation Services

GEl: Guilty Except for Insanity

HLOC: Hospital Level of Care

IMPACTS: Improving People’s Access to Community-Based Treatment, Supports, and Services
MOOVRS: Multi-Occupancy OSH Vacancy Resource & System Improvement Team
MPD: Metropolitan Public Defender

OCBH: Oregon Council for Behavioral Health

OCDLA: Oregon Criminal Defense Lawyers Association

OHA: Oregon Health Authority

ORPA: Oregon Residential Provider Association

OSH: Oregon State Hospital

PSRB: Psychiatric Security Review Board

SHRP: State Hospital Review Panel

SRTF: Secure Residential Treatment Facility

Summary of Activities Since the Second Neutral Expert Report

Following the issuance of my Second Report, | met with the state and the plaintiffs regularly to discuss
progress and the implementation of my recommendations. The state has continued to also produce a
monthly progress report to me in this matter. The work since my last report also included monitoring of
progress toward the benchmarks set forth in my Second Report. To help inform my work and
consultation with the parties and to help with the implementation of the recommendations, | requested
and reviewed data regularly. The first section of this report therefore presents some of the data utilized
in order provide the Court with some of the information that | have considered.

Data Summaries

Background Data: Data received has painted a concerning picture since my Second Report. As seen in
Figure 1 and Table 1, there are slight improvements in time to admission based on peak numbers in the
aftermath of the pause in admissions related to COVID-19 (the “COVID Pause”), but trends show the
upper range of days waiting for admission are increased, and average days waiting for AA patients are
increased from the May 2022 figures. Wait times for discharge for individuals determined not to need
hospital level of care have not improved significantly and indeed appear to have plateaued and
worsened for patients found GEI. The census at OSH remains nearly at capacity without major shifts
from prior reports (See Table 2 and Table 3). Vacancies reflected allow for emergency bed need
planning (generally one bed held open on each unit to allow for safety and planning for unexpected
issues) and thus are not true vacancies. These numbers on the one hand indicate that the state is
maximizing its resource for state hospital usage, but on the other hand must be understood in the
context of staffing shortages, concerns raised by CMS, and new findings related to occupational safety
hazards pertaining to violence toward staff. Also, the numbers of individuals determined by the hospital
to not need hospital level of care continue to outnumber those awaiting admission (see Figure 1 and
Table 4).

Regarding the demand for admissions, A&A orders continue to remain high (see Table 5 and Figure 2),
with some lighter months but overall orders per month are at a higher base rate than historic numbers
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and continue to climb. Thus, it is a recognition of hospital and community efforts that steady efforts at
admission have helped the rate of days waiting to discharge remain somewhat stable (see Figure 1),
even though to achieve Mink compliance and Olmstead requirements this trend continues to need
addressing.

In my Second Report in June 2022, | recommended that the state monitor progress toward compliance
utilizing benchmark goals. The goals were as follows:

e By August 1, 2022 — Average wait time to admission 22 days or fewer

e By October 1, 2022 — Average wait time to admission 17 days or fewer
e ByJanuary 1, 2023 — Average wait time to admission 11 days or fewer
e By February 14, 2023 — Average wait time to admission 7 days or fewer

Since that report was issued, data was becoming clear that with the rate of orders coming in, and the
timing for discharges, the goals toward compliance would not be met for the foreseeable future. Further
data analytics were requested and produced to delineate projections going forward, assuming constants
of the rate of admissions and discharges (see Figure 3). In the discussions with the parties, there was
consensus that addressing all the recommendations would help the state achieve compliance over
years, but for compliance to be achieved timely, a more drastic intervention would be needed. Plaintiffs
therefore filed a motion in federal court with Judge Mosman, and the state determined that it would
not oppose this motion. The projected outcomes toward Mink compliance with and without the new
restoration time limits shows the more expeditious potential for compliance with the new order (see
Figure 4). At a Town Hall meeting on 9/6/22 the anticipated increase volume of discharges from baseline
projected under the Court’s 9/1/22 new order was explained and shared with stakeholders (see Figure
5). This delineated that OSH would be discharging close to an average of 20-30 more patients each
month compared to its prior average of 67 patients per month.

Figure 1. Data Dashboard Charts Reflecting Progress in Mink/Bowman as of August 31, 2022

OSH Forensic Admission and Discharge Dashboard
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Table 1. Individuals awaiting admission

1. Regarding individuals on OSH admission list with signed and received A&A
court order

Asof 1/5/22 As of 1/28/22 As of 5/1/22 As of 9/1/22
Total Number of 46 93* 67 70
individuals
Average days waiting | 15.8 days 22.5 days 16.2 days 19.8 days
Range of Days on 2-23 days 3-44 days 2-28 days 3-34 days
waitlist
2. Regarding individuals found GEI and ordered to OSH

Asof1/5/22 | As of 1/28/22 As of 5/1/22 As of 9/1/22
Total number of 15 4 3 4
individuals
Average days waiting | 45.6 days 23 days 18 days 13.0 days
Range of Days on 1-110 days 17-28 days 12-26 days 3-20 days
waitlist

*The marked increase in numbers awaiting admission was most likely a residual of the pauses in
admissions due to COVID-19

Table 2: OSH Bed Capacities as of 9/1/22

Site Licensed Capacity Active Capacity

Salem Main Campus HLOC 502 474

Salem Main Campus SRTF 90 87

Salem Main Campus Total 592 561

Junction City HLOC 76 73

Junction City SRTF 75 72

Junction City Total 151 145

OSH Total 743 706

Table 3. OSH Census as of 9/1/22

Aid & Assist PSRB Civil Commitment Other Total

410 275 14 1 700

Table 4. Individuals determined to be clinically appropriate for discharge as of 9/6/22

Legal Status

Total on “ready to
discharge list”

Numbers and level of care needed

Aid & Assist 71 LOCUS 1(0), 2(0), 3(6), 4(18), 5(45), 6(2)
GEI/PSRB 34 Level of care not determined until discharge
Civil 8 Level of care not determined until discharge
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Table 5. Aid and Assist and GEI Orders
Number of Orders Received Aid & Assist GEI
December 2021 76 8 (5 standard/ 3 revocations)
January 2022 76 7 (4 standard/ 3 revocations)
February 2022 56 5 (2 standard/ 3 revocations)
March 2022 85 4 (3 standard/ 1 revocation)
April 2022 80 7 (4 standard/ 3 revocations)
May 2022 77 7 (4 standard / 3 revocations)
June 2022 75 6 (4 standard / 2 revocations)
July 2022 65 5 (3 standard / 2 revocations)
August 2022 74 7 (4 standard / 3 revocations)
Figure 2. Aid & Assist Admissions/Orders Trends through August 2022
s R
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Figure 4. From the Declaration of Derek Wehr in anticipation of 8/29/22 hearing

After the 109 Aid & Assist patients at OSH who are already over the proposed restoration limits have been discharged by
the end of February 2023 (indicated by the double line between Feb-23 and Mar-23 in the data table above), and with
the limits in place for new admissions, the anticipated average lengths of stay are estimated to generate roughly 83
discharges per month. From this point forward, OSH should be able to maintain compliance with Mink/Bowman as long

as new orders don’t exceed 83 per month.
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Figure 5: Monthly Discharges by Group Presented at Town Hall on 9/6/22

Cohort 1: Patients newly admitted to OSH on or after 9/1/22 (date of Federal Court order).

Cohort 2: Patients at OSH at the time of the Federal Court order.
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Length of Stay and Aid and Assist Outcome Data in Light of the 9/1/22 Federal Court Order: In order to
put the new court order for shorter duration of restoration in context, | have included the same figure
that was in my Second Report that shows the average length of stay at OSH with the statutory duration
of restoration of up to three years (see Figure 6), with the majority of individuals discharged prior to 180
days. As one can see from 10 years’ worth of data, the shorter duration of restoration should only
impact outlier cases.

Figure 6. Distribution of Aid & Assist Length of Stay for OSH Over 10 Years
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In considering the recommendation for the motion raised by the plaintiffs, additional data was
requested from OSH Forensic Evaluation Services to understand overall outcomes of criminal cases
under the Aid and Assist process. Several data points are relevant that were considered by the parties
and are included here. First, only 214 individuals committed to OSH for restoration across 10 years of
data spent more than one year in restoration services at OSH from 2012 to April 2022 (see Table 6). Of
those, only 35.5% (76 people over ten years) were ultimately found able (See Table 7). Of all the 214
people across ten years, only 63 people were ultimately prosecuted, with most other cases dismissed,
and of the 214 people 46 were convicted (See Table 8). From one point of view, these prosecutions may
represent the achievement of important government interests in the pursuit of justice. But from other
perspectives, including the Constitutional rights of many more individuals waiting to be served at OSH
and those who have a better chance of restoration if timely admitted, as well as from the point of view
of resources for the state, utilizing OSH bed days for over one year for the purpose of moving people
toward prosecution by providing restoration services, the yield is very low. And currently with the Mink
compliance in play, this low yield is important to consider.

12
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Table 6. Aid & Assist Discharged After Spending More Than 1 Year at OSH (from 2012 through April

2022)

Year Count Percent
2012 9 4.2%
2013 6 2.8%
2014 12 5.6%
2015 15 7.0%
2016 17 7.9%
2017 20 9.3%
2018 18 8.4%
2019 18 8.4%
2020 35 16.4%
2021 46 21.5%
2022 (Jan-Apr) 18 8.4%
Total 214

Table 7. FES Opinion on Individuals in the Aid & Assist Process Discharged After Spending More Than 1

Year at OSH (from 2012 through April 2022)

FES Opinion Count Percent
Never Able / Med Never 106 49.5%
Able 76 35.5%
Timed Out 11 5.1%
Not Able 8 3.7%
Case Dismissed 8 3.7%
Order Rescinded 3 1.4%
Patient Passed Away 1 0.5%
No Opinion 1 0.5%
Total 214

Table 8. Court Outcome for Individuals in the Aid & Assist Process Discharged After Spending More

Than 1 Year at OSH (from 2012 through April 2022)

Prosecuted / Dismissed Count Percent
Dismissed 140 65.4%
Prosecuted 63 29.4%
Convicted 46 21.5%
GEI 13 6.1%
Dismissed 3 1.4%
Deferred 1 0.5%
Pending 10 4.7%
Unknown (muni court) 1 0.5%
Total 214
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Another area that ties to a recommendation made in my June 2022 Second Report was in item I.B.3.
Clinical reviews of utilization of OSH beds, where | recommended that OSH engage in a process in which
by July 1, 2022, OSH should develop plans for prioritization of a) early referrals for evaluations of
persons in Aid and Assist process at OSH to re-examine their competence to stand trial; and b) earlier
reviews for Hospital Level of Care (HLOC) determinations for AA patients at OSH, with implementation
of both these plans as expeditiously as possible. Prior to that recommendation the hospital had been
doing a pilot of earlier HLOC reviews by day 10 of hospitalization. | asked for data to examine the
findings from that earlier work. This data shows that a substantial percentage (approximately 30%) of
patients at OSH are likely not in need of a hospital level of care by day 10, with most of these confirmed
with the same finding at day 30 in their admission (See Table 9). Many patients in jail will take
medications voluntarily or will be substance use free and have a chance for their cognitive function to
improve. These findings reflect that many individuals could be served in the community, with the
preservation of the OSH resource for those who need it.

Table 9: Provisional Findings for Patients at OSH on 8/26/22 and determination of Hospital Level of
Care Needs for Data Collected from 10/14/21 to 8/25/22.

Number | Number (%) provisionally found Number (%) confirmed | Number (%) for whom
of not to require a HLOC at 10 days | at 30 days at OSH time had not yet elapsed
Reviews | at OSH found not to require for a re-determination at
HLOC 30 days at OSH regarding
meeting HLOC
159 49 (30.81%) 20 (40%) 25 (51%)

Updates Since my June 2022 Second Report
Consultation Related to Efforts to Implement Recommendations:

Following the submission of my Second Report to the Court, | consulted to the state on several matters.
One addressed my recommendation 1.B.7.a., which involved a recommendation to modify the expedited
admission processes to emphasize consultative availability upon request regardless of referral source. As
recommended, this was completed within the timeline and a notice to parties went out regarding the
new protocol on 6/27/22 with the change effective 6/30/22.

In addition, in my Second report recommendation |.B.4 called for multidisciplinary training related to AA
and misdemeanants, with a plan for this developed by 7/1/22 by plaintiffs working in partnership with
others including the state and OJD and in consultation with the State. On 6/30/22 | received a draft plan
for this training and have since provided feedback. The training is set for 10/3/22 and DRO has been
working with the state to help deliver training.

Toward mid-July there were some concerns that the hospital might need to pause admissions and there
were concerns that staff would rapidly be leaving as incentive pays were due to end. This led to several
urgent meetings and a plan to try to address the needs without pausing admissions but to continue to
emphasize alternative pathways when feasible. In subsequent meetings the state indicated that the
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leadership had been able to continue many of the incentive payments at least in part, and that efforts
were ongoing to work with the legislature to support ongoing staffing needs at OSH.

As the first benchmark was approaching, my meetings with the parties included discussions about
strategies to help better align the system to achieve compliance and to that end, the plaintiffs
determined that they would file a motion requesting Judge Mosman to consider federal court authority
to address the numerous burdens of contempt (including the risk of local courts holding state leaders in
jail) as well as timelines for restoration services at OSH (see below for further details).

By mid-August 2022 the state had drafted legislative concepts regarding recommendations from my
Second Report, which | had an opportunity to review. The main proposals pertain to the risk/incentive
sharing by other entities for wait times to OSH as well as a proposal to uphold restoration timelines for
community and hospital-based competence to stand trial restoration.

On 8/15/22, in accordance with recommendation task I.B.14 in my June 2022 report, | received
information about outpatient competency restoration programs. The work related to community
restoration services was augmented in part through the RFA that was released to the communities.

| worked with Ms. Scott Hillier and Mr. Derek Wehr to help develop a data set that could be reviewed
every two weeks in accordance with my recommendation to increase information flow
(Recommendation I.A.1). By the end of August | received and reviewed a new data report consistent
with that work that shows admissions and discharges in aggregate and by county as a way to track
movement more timely to augment the monthly dashboard report. This is an appreciated addition.

Overview of the actions related to the unopposed motion by plaintiffs:

As noted, when the first benchmark had passed with projections showing the difficulties the state would
have in meeting the targets | set forth in my June 2022 report, the plaintiffs discussed with me and the
state and then filed a motion (unopposed by the state), requesting that Judge Mosman order the state
to follow my recommendations in two broad areas. One included addressing contempt orders that were
overly burdening the state and distracting from the systemic fixes needed, and the other pertaining to
restoration timeframes. Ultimately, there were two hearings resulting in two court orders, one on
8/16/22 enjoining state courts where contempt proceedings had been utilized to solve case-by-case
admissions delays. The second order, issued on 9/1/22, covered the prioritization of admissions to those
meeting expedited clinical criteria and those involving Mink timelines and also ordered OSH to shorten
the maximum duration of restoration allowable at OSH consistent with the recommendations set forth
in my Second Report. The timelines allow for up to 90 days of restorative services at OSH for individuals
charged with misdemeanors, up to 180 days of restorative services at OSH for individuals whose most
serious charge equated to specific felonies, and up to one year for particular serious violent offense.
These timeframes are consistent with clinical experience and other state examples and are explained in
my June 2022 Second Report. As an additional matter, Judge Mosman indicated his intention to ask
Judge Stacie Beckerman to help in this case and the parties did not object to this.

Since the issuance of the order, the state and the plaintiffs have been working collaboratively to
examine strategies for implementation. As such, OHA and OSH have developed a plan for two main
cohorts, those admitted after the issuance of the 9/1/22 order, and those who were admitted before
that date whose time for restoration would exceed the limits issued under the new order. With the
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duration of restoration shortened, the rates of projected discharges will increase as individuals will have
their capacity to stand trial reviewed in light of new time standards. The state has worked with me to
identify two cohorts and how to develop plans for them, with one cohort being those admitted after
9/1/22 and one being those in the hospital prior to 9/1/22 who will require a more staggered discharge
approach. For the latter population the state has identified, and | have agreed in consultation meetings
with the plan to focus on discharging those on the ready to place list first, followed by a staggered
discharge of those who reach the end of their restoration time periods and balancing the severity of the
charges with the burdens to the community system. | plan to continue to confer with the state and the
plaintiffs as these implementation plans unfold to offer suggestions for any course corrections as
needed.

In addition, the workload of OSH treatment staff and FES continues to be increasing, as timeframes for
evaluations and discharges are expected to be sooner and potentially more frequent, with increased
admissions to OSH. As such | have met with OSH administrative leadership who continue to advocate for
increased staffing and attractive recruitment and retention options. | have also met with FES leadership
to learn more about their service demand and help problem solve. We have also discussed how forensic
opinions recommendations will be shaped in accordance with the new time standards and what this will
mean for clinical determinations of Able and Never Able (for example, | have recommended that the
staff be trained to refer to individuals as Never Able if through the shorter inpatient restoration they
have not been restored when it would be clinically unlikely that further community restoration would be
effective). We have discussed the need for shorter evaluative progress reports as well. Many processes
will remain in place as they were at the three-year end of jurisdiction mark under prior timelines, but
going forward there will be similar work completed at the new timelines with 30-day notices issued to
the courts. The hospital is working on messaging and helping address staff and patient questions and the
leadership has been consulting with me about this regularly.

Meetings with Various Stakeholders:

I met on 7/28/22 with leadership from AOCMHP to provide an overview of my Second Report. There
were also discussions about proposals for the RFA that had been reviewed preliminarily by the state. It
was encouraging to hear about the many actions the CMHPs are taking to serve the population of
people in A&A processes, and helpful to hear their challenges. In addition, | attended the A&A
Workgroup in June that continues to discuss recommendations in my prior report and other priorities.

Meetings with OJD Leadership:

| have met with the parties and OJD on several occasions since my June report. These meetings have
been incredibly valuable to learn about the work of OJD in assigning pretrial assistance officers to new
jurisdictions, data efforts for AA processes, and to learn of some of the successes and challenges of the
jail review meetings. OJD has indicated they continue to work on recommendations as part of the GAINS
center efforts to examine various systemic forensic evaluator models, and | look forward to seeing their
report on this. In addition, | appreciated the ability to hear the perspectives of the judiciary related to
the June 2022 report as well as the recent orders by Judge Mosman.

Meetings with the BH Mandated Population Funding Meetings:
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| attended in whole or in part several meetings chaired by Ms. Annaliese Dolph, in which numerous
stakeholders came together to develop recommendations related to funding of services for mandated
populations, including those in AA processes, those found GEI and those civilly committed to care.
Themes that emerged included some of the complexity of developing funding models that allowed for
the flexibility of serving complex populations, concerns about liability of managing individuals that are
thought to pose specific risks, and mechanisms to formulate case rates to keep providers of services
whole. There had also been discussion about adequate funding for prevention as well as funding for
possible mandated caseload sizes. It is my understanding that these recommendations will be forwarded
to legislators for consideration. There is a legislative hearing scheduled also later in September where
information will be presented related to Mink/Bowman.

Information from Progress Reports to the Neutral Expert

| continue to receive, pursuant to the Court’s order, monthly progress reports from the state, and during
this interim period | received reports for July, August and September. The progress reports at this point
largely relate to how the state is working to achieve the recommendations set forth in my two prior
reports. Since | have been consulting regularly, the information on the progress reports was not new
information to me, but it does provide a snapshot for review. The following elements were excerpted as
new items from those reports:

e Completion of recommendation to re-establish prior policy and discharge .370 defendants back
to the committing county upon a forensic evaluation of “able.” This was completed on 6/30/22.

e Review with neutral expert of recent RFA to address the needs of the AA population,
distribution of the funding still in progress

e Notice of modification to expedited admission process sent on 6/27/22 with update process
taking effect 6/30/22

e Ongoing monitoring of benchmarks

e Regular meetings of the parties continue

e Review of early referral processes for evaluations marked as completed 6/22/22 (but still is
ongoing)

e Plans in place by plaintiffs to work in partnership with OJD and other stakeholders as well as
OHA to collaborate on outreach and education for defense, prosecution and judiciary for
education related to AA processes, diversion and community restoration (training planned for
10/3/22)

e Restoration timeframe changes legislative bill proposals drafted;

e Meeting held 8/18/22 with 20 stakeholders to discuss discharge assessment practices, further
follow up required.

e Policy option packages submitted for additional staff (recommendation I.A.2) awaiting legislative
session approval.

e Research has begun on other states manuals for outpatient competency restoration

e ODDS, HSD, and OSH met to review Mink/Bowman, with OSH creating a process to check I/DD
service history. OSH has identified new resource coordinators to complete I/DD service
applications, and OSH and ODDS will schedule a training on service eligibility. A barrier for this is
scheduling and workload.

e OHA conducted an inventory of the current status of community restoration programs on
8/10/22
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e OHA will need to determine whether CCBHC expansion allowable by CMS should occur under
the federal demonstration or through a state plan amendment, so information is being gathered
about the pros and cons of these options

o Work related to PSRB reporting timeframes and funding expansion is reported as ongoing with
no barriers identified

e OHA proposed a provider rate increase to stabilize existing behavioral health providers and
encourage them to expand capacity. Public comment period ended on 9/7/22 so this now
moves to final approval by CMS.

Barriers were identified in many of the updates related to “in progress” or “not started.” For example,
for the recommendation of reviewing with the Medicaid team work on the 1115 waiver, the progress
report indicated OHA was waiting for final federal approval after which there would need to be CCO
contract modifications. Regarding recommendation I.B.1 from my June 2022 report, asking for OHA to
convene key partners to review standardized assessment processes for more consistent and transparent
placement decisions, the work was identified as in progress, and there remained several identified tools
that still required finalization. For the recommendation to expand SUD treatment for people on AA
restoration orders, barriers reported include low staffing reported as a 34% vacancy rate at OSH
psychology, need for clinicians trained in substance use treatment, lack of position authority to expand
services, COVID risks requiring unit-based treatment and the current focus at OSH on CMS responses.

Recommendations and Comments

As | have noted in my prior reports, the parties have worked tirelessly to meet and coordinate and to
review potential strategies to help the state achieve compliance. In continuing to review the systemic
issues involved in Mink/Bowman, it is my opinion, with agreement of the parties, that as a total package
the prior recommendations hold the most realistic potential for long-term and sustainable achievement
of Mink compliance. Yet there is much work to do related to those recommendations, as each one
requires an administrative and staff effort at a time when staffing shortages remain a constant
challenge. The data projections support that the recent court orders hold further promise for a more
expedited remedy that will help the state achieve the seven-day Mink admission parameters. Judge
Mosman’s 9/1/22 order requires the state to focus attention on its immediate implementation, and the
parties have been working in earnest with numerous meetings and activities related to the
implementation of the order. In conferring with me there have been many conversations that show
conscientious attention to its impact on OSH and on community systems and efforts to mitigate any
potential negative consequences. As such given the work needed to date, the state has indicated they
may confer with me regarding shifting some of the timelines for achievement of the other
recommendations set forth in my prior reports. |look forward to these conversations.

For this update to the court, | do not have new substantively different recommendations to make as my
earlier recommendations are being implemented. However, | offer the following considerations:

1. The parties should continue in their strong work collaboratively leveraging their collective
wisdom to help the state move toward compliance. They should continue regular meetings in
consultation with the Neutral Expert to accomplish the numerous tasks set forth in the
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recommendations of my prior reports. This work may consider goal timelines set forth in my
June 2022 recommendations to determine if they need to be shifted.

There should be ongoing monitoring of the impact of Judge Mosman’s order to help keep the
court informed and to allow for any new recommendations to emerge should there need to be
further refinements or course corrections in implementation strategy.

The work of the parties related to reviewing data has been particularly helpful and informative.
As such, additional data needs should continue to be prioritized to help inform the work ahead.

Staffing should be prioritized across the system. For example, | have had preliminary discussions
of the need for data examining forensic evaluator staffing and work demand. According to FES
leadership, there have apparently been no staffing allocation increases since approximately
2018 for state forensic examiners, despite the growing demands for their work. Similarly,
treatment staffing needs at OSH and in community settings will continue to need to be
prioritized and augmented to help achieve the goals of the state to comply with my earlier
recommendations.

In order to implement Judge Mosman’s 9/1/22 order, it will also be important for the forensic
evaluators to opine about defendant ability to aid and assist and determine when a “never able”
finding is needed in accordance with the new timelines. | will continue to confer with FES about
that. In addition, in order to mitigate against further systemic delays, it will be important for the
evaluators to continue to conduct their thorough A&A evaluations but develop a method for
brief reports of defendant “progress” following initial findings. The parties should continue to
discuss this in meetings with OJD and court personnel so that they are aware that they will likely
be seeing shorter progress reports going forward.

The training spearheaded by plaintiffs and in collaboration with others scheduled for 10/3/22
will be helpful in providing information to court personnel, defense attorneys, and prosecutors
about AA process and options for diversion and community restoration services.

| am encouraged to hear from state leadership that a public-facing website will soon be
launched to help share information regarding Mink/Bowman more widely. The data dashboard
should be made available on this website so progress can be tracked.

As noted in my prior report, it continues to be important for the state to respond to any
inquiries related to funding expenditures, fiscal accountability, and requests for data to help
the legislature take actions to assist the State in achieving Mink/Bowman compliance, including
the enactment of the prior recommendations that require the legislature's support.

It should be noted that there have been many excellent questions raised about Judge Mosman’s orders.
Many of them have to do with issues of homelessness, availability of ACT teams and other supports for

individuals in the community. In hearing these questions from stakeholders, it appears even more clear
that the Oregon system, like others across the United States, has come to rely on Aid and Assist
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processes as a means to access general supports and care for people with serious mental illness,
intellectual and developmental disorders, substance use disorders and other conditions in need, rather
than entirely for its intended purpose, which is to restore defendants in order to be criminally
prosecuted at all. In looking at the Aid and Assist process for both community-based and OSH inpatient
services, it appears that for many individuals resources for restoration are tied up without much
taxpayer or societal gain when the state’s chance of restoration or even successful prosecution beyond a
certain timeframe is low.

Notwithstanding the above, it is commendable to see the legislative workgroup make efforts to better
financially support the providers and community mental health system that is working diligently to serve
the population of individuals with complex behavioral health and justice needs. This may help get
upstream to the competency system problems. The systemic reform for the competency system in
particular that is needed will be, in my opinion, statutory change and funding strategies that largely align
with Judge Mosman’s order and my June 2022 recommendations. This includes supporting the proposed
bill packages that the state is offering. Without legislatively limited timeframes for community
restoration programs (as well as more sustained legislative limits to restoration duration at OSH) there
will be the ongoing potential to keep defendants in restorative services indefinitely, with rising costs and
diminishing gain, increased confusion, and potential limitations for many individuals in pre-trial
community limbo who then likely will have more difficulty accessing care in civil treatment pathways
because of the “forensic” overlay of the population. In addition, funding strategies to ensure GEI
patients timely access to evaluations and pathways out of the hospital are critical. Staffing allocations
are also critical at OSH and in the community. These are just some of the examples that have been
discussed with the parties and are important for legislative consideration. Although there are
undoubtedly many different priorities to consider, | would encourage ongoing discussions about how to
achieve as many common pathways as possible in strategies related to helping the state achieve
compliance in the Mink/Bowman matter.

| would like to acknowledge the many individuals whose perspectives and input have been invaluable in
shaping my contributions to the Oregon system, and whose work is laudable even under circumstances
that require extra effort with strained resources. | would like to commend the parties again especially
for their firm commitment to help the many individuals inappropriately waiting for placements in jails
and OSH when they need more timely access to the less restrictive services they deserve. | greatly
appreciate the help of the leadership and staff at OHA, OSH, DRO, MPD, OJD, and the PSRB in my work. |
also acknowledge with gratitude Mr. Cody Gabel who again assisted me in coordinating meetings and
tracking information | requested, and to the OSH team, including Mr. Scott Hillier and Mr. Derek Wehr
for their data support used to inform these recommendations.

Respectfully Submitted,
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Debra A. Pinals, M.D.
Neutral Expert, Mink/Bowman
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