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Technical Corrections

As with any rulemaking advisory committee, DEQ must ask:

* Will the proposed rule have a fiscal impact?
 |f so, what will the extent of that impact be?

* Will rule changes have a significant adverse impact on

small businesses?
* If so, what can DEQ do to mitigate that impact?
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Follow-up Rulemaking to Senate Bill 57:
Hazardous Waste Disposal Fees

Ellie Brown, Policy Analyst, Headquarters



SB57: What and Why




Rulemaking Proposal

 Establish in Oregon Administrative Rules Chapter 340:

o Definitions ’
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Fiscal Impact

State of Pounds of Percentage of
Origin waste cURVER G

Washington 745,059,179 372,530 49%
Nevada 23,352 12 <1%
ldaho 9,041,032 4,521 <1%
Utah 3,177,498 1,589 <1%
Oregon 292,509,104 14,6255 19%

TOTAL 1,627,751,215 76,3876 100%
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As with any rulemaking advisory committee, DEQ must ask:

* Will the proposed rule have a fiscal impact?
 |f so, what will the extent of that impact be?

* Will rule changes have a significant adverse impact on

small businesses?
* If so, what can DEQ do to mitigate that impact?

O ==




Definition of Solid Waste Amendments

« Jay Collins, Hazardous Waste Inspector, Northwest Region
 Rich Duval, Environmental Engineer, Eastern Region
 Zeb Bates, Hazardous Waste Inspector, Northwest Region

« Killian Condon, Hazardous Waste Inspector, Western Region
« Chris Bayham, Hazardous Waste Inspector, Western Region



Definition of Solid Waste Rule: History

« 2008: EPA Revision to the DSW rule - Oregon declines adoption
« 2015: EPA revises the 2008 final rule
« Oregon takes adoption proposal to advisory committee, does not proceed due to
lawsuit against EPA and RAC advice on additional regulatory structure for Oregon

« 2017: US Court of Appeals issues a decision on the 2015 rule

« 2018: US Court of Appeals issues amended decisions on 2015 rule
« EPAissues 2018 DSW Response to Court Vacatur

« 2021: Oregon begins rule analysis; determines more time is needed and removes rule
from 2021 adoption package

« 2022: Oregon pursues adoption of mandatory DSW provisions aligned with Oregon rules
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State Adoption and Authorization

fm

Authorized states are
required to periodically
adopt federal rules

EPA establishes States can seek EPA
federal rules Authorization




EPA’s Definition of Solid Waste

The Hazardous Waste |dentification Process

1. Is the material a solid waste?

e

2. |5 the waste excluded from
the definition of solid waste or
hazardous wasla?

o

3. Is the waste a listed or
characteristic hazardous

waste?

¥ ves

4. Is the waste delisted?

Mo

The material is
not subject to
RCREA Subtitle G
regulation

The waste is

subject to RCRA
Subtitle C

regulation

Source: EPA




EPA’s Definition of Solid Waste Rule

Waste Management Hierarchy

» Establishes:
o Hazardous secondary material
o Legitimacy criteria for recycling
o Speculative accumulation rules
o Sham recycling definition

,;% ~1m:m.pu:.rm y
- Updates: Eﬁ/

o “Contained” definition applies to hazardous secondary materials and
hazardous waste

o Variance rules include non-waste determination
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% | Source Reduction & Reuse
Recycling / Composting

Energy Recovery




Hazardous Secondary Material Definition

Oregon to adopt the definition of Hazardous
Secondary Material, or HSM

e Distinct from the DSW exclusion.

* Necessary to create a class of materials subject to new
protective HSM provisions.

Hazardous Secondary Material: A secondary material, such as spent material, by-product, or
sludge that, when discarded, would be identified as hazardous waste under Part 261 of this
chapter.
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Reasons for Adopting HSM Definition

fm

Should clarify when
Defining this class of Adopting HSM materials managed
materials is mandatory QR definition aligns Oregon under preexisting
for adoption. with federal rules. exclusions cross state
lines.




Variance Option




Discussion of 40 CFR 260 Changes

Definitions to adopt: Facility, HSM, HSM generator, transfer facility and contained,
excluding land-based units

Definitions not to adopt: Intermediate facility, remanufacturing

<
Variance modifications and additions: Stricter requirements for partial variances;

adds HSM non-waste variance; adds standards for non-waste determinations )
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Broad process changes: Requirement to notify relevant changes; limits variances
that DEQ issues after this adoption to ten years
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HSM Notification Requirements

260.42 provides a notification
requirement for hazardous
secondary materials
(2008, 2015, 2018)

Mandatory adoption of
260.30 notification
requirement
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HSM Legitimacy Criteria: Four Factors

Must involve
HSM that
provides useful
contribution.

Product must be
Manage HSM as
Produce a 3 vgaluable comparable to a

valuable product commodity. legitimate

or intermediate. _ product_ or
intermediate.

Records documenting compliance with these provisions must be kept available for
review for three years past conclusion of recycling activity.




HSM Material Management
4 Y4 N

HSM is not speculatively accumulated if Stored material must be:
generator can show: » Placed in a storage unit meeting the definition of
 Material is recyclable under the legitimacy contained.

criteria, and » Storage unit must have a label, and an

. ~/— 7EO S accumulation start date. If impractical,
>/= 75% of the material is recycled each accumulation can be tracked using an inventory

calendar year. system.

These management standards apply to all HSM! /
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Sham Recycling

4 )

Failure to demonstrate compliance with legitimacy criteria or to
manage HSM to standards

/
HSM that is sham recycled loses its RCRA exclusion and is
iInstead hazardous waste, subject to all hazardous waste
\requirements. ,
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Definition of HSM Generator

Aligns Oregon with federal rule
Secures Oregon authority for:
« Speculative accumulation
 HSM container management
« Sham recycling

» Legitimate recycling

Hazardous secondary material generator: Any person whose act or process produces
hazardous secondary materials at the generating facility. For purposes of this paragraph,
generating facility means all contiguous property owned, leased, or otherwise controlled by the
hazardous secondary material generator. For the purposes of §261.2(a)(2)(ii) a facility that
collects hazardous secondary materials from other persons is not the hazardous secondary
material generator.
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Revised Definitions

Facility

 Definition changes to add all land and structures where
HSM is managed

All contiguous land, and structures, other appurtenances, and improvements on
the land, used for treating, storing, or disposing of hazardous waste, or for
managing hazardous secondary materials prior to reclamation. A facility
may consist of several treatment, storage, or disposal operational units, such as
one or more landfills, surface impoundments, or combinations of them.
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Revised Definitions

 Definition applicable to HSM and hazardous waste
« EPA's definition includes “land-based units”
« EPA's definition is less stringent, thus not required

* Prohibit management on land in land-based units
* Do not adopt term “land-based unit” in Part 260.10

* Require management in tanks, containers, containment buildings, and
permitted units at treatment, storage and disposal facilities

-

ENE



Fiscal Considerations

» Conducting legitimacy criteria reviews

« Maintaining documentation onsite available for review

* Meeting speculative accumulation and storage provisions
* Revisions to written compliance programs

« Staff training

« Development of public guidance materials
 Web and document updates
« Technical assistance outreach

* Rule implementation during compliance inspections
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Positive Environmental Impacts

Legitimacy
criteria
requirements seek

to eliminate
potential exposure

to hazardous
constituents along
for the ride.

Variance rule
changes
provide for
continued
oversight.

Speculative

accumulation
provisions provide
a regulatory
template that
reduce risk of
environmental
liability for Oregon
generators.




Washington Ecology’s Approach

andator [ &
mandatory Iomen
portions of 2015 ~

DSW Rule

B

DEPARTMENT OF

later information to ECOLOGQGY

Postponed for Insufficient
determination the
optional DSW ass?:grfggons
exclusion

State of Washington

Land-based
: 2018 rule Variance unit in
Did not adopt changes provisions “contained”
definition
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Summary of Adoption Proposal

Adopt

* Modified definition of
contained — no land-based
units

* Definition of HSM
 Definition of HSM generator
» Legitimacy criteria « DSW exclusion
 Definition of sham recycling

* New speculative
accumulation requirements

 Variance rules (notification
reporting, and renewal)

Do not adopt
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Mandatory Rule Adoption

Optional

Proposed Oregon
Modification

Notes

Non-waste determinations and
variances CFR 260.31 & CFR
260.33

Changes affecting all non-waste determinations and
variances. More stringent for all state programs that did not
adopt January 13, 2015, DSW Rule.

Legitimacy related provisions
CFR 260.43

Prohibition of Sham Recycling
CFR 261.2(b)(4)

Definition of Contained
CFR 260.10

*Defining Sham Recycling
CFR 261.2(g)

* Definition of Hazardous
Secondary Material
CFR 260.10

Definition of contained:
Remove land-based units
from the definition of
contained.

Legitimacy-related provisions, including the prohibition of
sham recycling, definition of legitimacy, definition of
contained. More stringent for all state programs that did not
adopt the 2015 DSW rule.

Speculative Accumulation
CFR 261.1(c)(8)

Speculative accumulation

*Definition of Hazardous
Secondary Material
Generator CFR 260.10

2008 DSW exclusions and non-waste determinations,
including revisions from the 2015 DSW final rule and 2018
DSW final rule. Less stringent for states not operating
under 2008 DSW rule.

*Denotes non-mandatory portions of rule adoption. DEQ recommends adopting these rules for clarity.

O ==




Definition of Solid Waste

As with any rulemaking advisory committee, DEQ must ask:

* Will the proposed rule have a fiscal impact?
 |f so, what will the extent of that impact be?

* Will rule changes have a significant adverse impact on

small businesses?
* If so, what can DEQ do to mitigate that impact?
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* Timeline and next steps.

 Questions?



